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ommunicate, communicate and communicate some more. Communication with the client is probably the most
important step in the process of avoiding legal malpractice claims. It is also required in general by Rules of
Professional Conduct. The obligations of an attorney to communicate facts and circumstances are multifaceted.

Throughout the representation, the attorney must communicate to the client each of the options available to her, as well as
the foreseeable consequences and benefits of each such option. For example, California Rule of Professional Conduct 3-500
provides:

An attorney “must keep a client reasonably informed about significant developments relating to
the employment or representation and promptly comply with reasonable requests for information.”

The best way to communicate the legal options to a client, along with the risks and benefits attendant to each option,
is in writing. Such a communication is protected by the attorneyclient privilege and can protect the attorney in a future
dispute with the client regarding whether the attorney has complied with the Rule of Professional Conduct and the applicable
standard of care.

This will help establish in the future that not only was the client advised of the development, but that the client had the
necessary information to make her own decisions about what to do as a result.

It is very important that the attorney quickly inform clients of poor results, especially if a result is due to a mistake that
the attorney has made. The failure to have a frank discussion with a client about such developments can compound the
negligence of an attorney, by taking away options a client might have to misconduct problems for an attorney in addition to
malpractice liability. Indeed, when the client contacts the State Bar to complain about the attorney who made a mistake, the
State Bar will become much more interested, and discipline will be much more likely (and harsh), if there is an allegation that
the attorney attempted to “cover up” the mistake to the detriment of the client.

In the event that mistake cannot be routinely corrected, or such mistake has caused, or may cause, the client some kind of
injury, it is imperative that the client not only be told of the mistake, but that the attorney recommend that the client obtain
separate counsel to advise the client of her options. The attorney (and firm) who made the mistake has a conflict of interest,
and any advice given to the client after the mistake will be viewed by a future judge and jury as being colored by the attorney’s
(or firm’'s) own self-interest, and not the best interest of the client.
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PRACTICE TIPS continued

Ending the Attorney-Client Relationship :

Lastly, a final communication, which should be in writing, and which should accompany or follow the final bill, is a letter
closing the file and marking the end of the attorney's engagement. With this letter, the attorney tells the client that the
attorney-client relationship for the particular matter is over and also informs the client how long the client’s file will be
maintained by the firm.

This letter is important for several reasons. First, it puts a written closure on the representation which, at the very least, may
start the statute of limitations running on a potential claim. If the case is not over (such as if there is an appeal that may
be filed), it puts the client on notice that the attorney is not going to do any further work on a particular matter. If there is
something further to be done by the client, the closing letter should inform the client of all potential upcoming deadlines
or statutes of limitations in the matter, or any related matter. The letter may also advise the client to seek other legal
representation if the client is interested in pursuing other claims or transactions that are no longer part of the attorney’s
engagement. Finally, the letter should communicate the firm’s file retention policy and invite the client to retrieve the file
if she wants to maintain it herself. The lawyer or firm should nevertheless retain a complete copy of the file if the original is
given to the client!
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