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A

common source of conflict between attorneys and their clients relates to the scope of the engagement between
attorney and client. In general, once an attorney is retained by a client, the attorney will be expected (and has a duty)
to advise the client on all matters that the client brings to the attorney (or claims she brought to the attorney). This
duty exists unless the client consents to the limited or restricted engagement after full disclosure.
The duty accepted by the attorney upon engagement by a client is broad, if not otherwise specifically limited in writing. The
attorney’s duties include the obligation to provide advice regarding every legal remedy available to a client, even though the
client may have hired the attorney for a particular (and even unrelated) purpose. For example, though an attorney may be
hired to seek workers’ compensation benefits from the client’s employer for a workplace injury, the failure to advise the client
about potential claims against third parties, and in particular, the statutes of limitations for such claims, has been held to be
a breach of a duty by the attorney.
Malpractice claims, involving disputes over whether an attorney was engaged to undertake a particular task or provide advice
about a particular set of circumstances, abound. Usually there is no written record about what the attorney was supposed to
do, which leaves a fact finder in a swearing contest regarding the scope of the agreed-to services. Unless the client has some
credibility problems, attorneys usually lose these swearing contests. When that happens, an attorney may be found liable for
failing to do something that she never imagined she was obligated to do.
Know who you are representing.
Another source of legal malpractice claims is disagreements over the identity of the person or entity that the attorney was
representing in the engagement. While the attorney may believe that she is serving a corporate entity, the person with whom
the attorney is dealing might have a very different understanding of where the relationship lies and to whom the advice is
being given. Because corporations and other similar entities can only act through people, it is easy to see how such confusion
can arise. For example, an attorney for a corporate entity who learns confidential information from a corporate officer that
may affect the corporation will probably have an obligation to share that information with the corporation. This could be
problematic if the confiding corporate officer believes that she is sharing these confidences as part of a personal attorneyclient relationship with that attorney. It is therefore very important to make certain that everyone understands who the
attorney is representing.
One way to avoid open-ended engagements and questions about the identity of the true client is to develop and use an
engagement letter that limits the scope of the engagement to the particular claim, cause of action, transaction, or service the
attorney has agreed to provide, and explicitly identifies who is (and who is not) part of the attorney-client relationship that
is being created. Thus, when limiting an engagement to a particular transaction or lawsuit, it is important that the attorney
explain in the engagement letter that there may be additional remedies or transactions that the client may engage in, but
that the attorney is limiting his or her representation one particular transaction, service or type of claim. The engagement
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letter may even recommend that the client seek other counsel, if she wishes to be advised about other remedies or courses
of action. The more paper in the file describing precisely what it is that the attorney is supposed to do, and for whom the
attorney is performing the services, the better chance an attorney has to limit liability from potential malpractice claims. To
reiterate, it is vital that any attempt to limit the scope of the attorney’s representation be in writing, clear and unambiguous.
If the client does not want to limit the engagement in this fashion, then the client should be prepared to pay her attorney to
provide her with a complete opinion regarding the chosen course of action, remedy, transaction or service. If a client wants
to leave the attorney on the hook for liability for failing to provide this advice, but does not wish to pay for it, the attorney
should seriously reconsider whether the representation of such a client is a good idea.
A good engagement letter should include, at a minimum, the following items:
1. It should identify the client(s). It may also delineate who is and who is not a client, if necessary, to avoid potential
conflicts of interest. It should contain the client’s address and the identity of the client contact.
2. It should explain the purpose of the engagement. Again, it may specifically exclude items for which the attorney
is not engaged. To the extent that the letter is limited to a specific, limited engagement, the letter must include
language disclosing this fact. It should also make it clear to the client that there may be legal issues outside of the
engagement of the attorney, and it should inform the client that she should seek additional legal advice on all other
matters elsewhere.
3. It should identify the billing rates of all persons who might work on the file and explain the client’s responsibility for
costs and other expenses of litigation. It should also note that these rates are subject to amendment at a future time
and that the attorney will give the client notice in writing of any such amendments.
4. If a retainer is being requested, this fact should be noted in the engagement letter, with an explanation that the
retainer will be used to pay legal fees and expenses as they accrue, and that the client is expected to replenish the
retainer each month (or quarter) as money is withdrawn to pay the firm’s invoices.
5. The engagement letter should be signed by both the attorney and the client. The attorney should not begin
work on the case until she has the signed engagement letter in hand (and the retainer check). A duplicate signed
engagement letter should also be provided to the client.
While this list is certainly not the universe of terms or useful items to include in an engagement letter, it presents a good start.
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